
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  36 
HEARING DATE:   09/27/21 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY YING HUANG, KOON HUAT LOW 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 10/18 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
 FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 10/18 at 9:00 a.m. 
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 3.  TIME:  9:00   CASE#: MSC18-00156 
CASE NAME: FERNANDEZ VS. COUNELIS 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY GEORGE J. COUNELIS M.D. 
* TENTATIVE RULING: * 
 
 Defendant’s unopposed motion to compel answers to Special Interrogatories, Set Two 
and, as well, further responses and production to Demand for Production of Documents, 
Records and things, Set Two is vacated as Counsel for Defendant sent an email to the Court on 
Friday, September 24, 2021 as follows: “Please take this Motion hearing off calendar as our 
office received responses from counsel representing Mr. Fernandez in this matter.” 
 
 Defendant is reminded that, in the future, they must comply with Local Rule 3.300 
(designating which cases are exempt from the Discovery Facilitator Program) which requires 
Defendant to include “Exempt from Discovery Facilitator Program” on the Notice of Motion.   
 
 This matter is set for further Case Management Conference on October 22, 2021 
at 9:30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00556 
CASE NAME: U.S. BANK VS. ELKINS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 10/18 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC21-00046 
CASE NAME: COMMERCIAL LIGHTING  VS.  J COPELLO 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY J COPELLO INTERNATIONAL CORPORATION 
* TENTATIVE RULING: * 
 
Before the Court is a motion to set aside a default and default judgment filed by Defendant 

J Copello International Corporation dba Copello Electric Co. ("Copello"). The hearing on 

the motion is continued to 9:00 a.m. on October 4, 2021 in order for defendant Copello 

to submit its proposed answer to the Complaint with a supplemental declaration of 

counsel in advance of the continued hearing on or before September 30, 2021. Though 

the Supplemental Declaration of Kevin E. Fusch attached to the Reply filed on September 20, 

2021 states the proposed answer is attached as an exhibit, there is no exhibit attached to 

the filing. 
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 6.  TIME:  9:00   CASE#: MSC21-00746 
CASE NAME: WILSON VS. SYKORA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SAMANTHA SYKORA 
* TENTATIVE RULING: * 
 

Defendant’s demurrer to the Complaint is overruled as to the First, Second, and Third 
Causes of Action and sustained with leave to amend as to the Fourth and Fifth.  (CCP § 430.10 
(e), (f).)  Any amended complaint shall be filed and served on or before October 11, 2021.   

 
Background 
 
The court grants defendant’s Request for Judicial Notice to this extent:  it takes judicial 

notice of the existence and contents of the Exhibit A attached to the Request. 
 
The complaint alleges that plaintiff and defendant were romantically involved for many 

years and had a child together.  Defendant alone held title to their first home, although plaintiff, 
a contractor, spent considerable time making improvements to the home, resulting in an 
increase in its value.   

 
When defendant sold that home and was going to buy another, plaintiff asked to be put 

on title to the second home.  Defendant told him his credit rating was too low, but he did have 
“sweat equity” in the new home and would have an equitable ownership interest in it.  The 
parties lived together in the new home for several years.  Plaintiff paid part of the mortgage 
payments and the monthly expenses for the family. 

 
However, on March 12, 2021, defendant served him with a 60-day notice to terminate, 

treating him as a mere tenant rather than as an equitable owner.  This suit followed.   
 
 Defendant demurs to the Complaint, arguing the claims fail to state causes of action and 
are uncertain. 

 
First Cause of Action, Equitable Partition of Property: 
 
This cause of action alleges that, as a co-owner, plaintiff is entitled to an equitable 

partition of the house located on Coralee Lane (the second home) under Code of Civil 
Procedure sections 872.710 and 872.820.  (See Complaint, ¶ 28, 29.) 

 
An alleged owner of title to property, whether legal or equitable, may sue to partition the 

property.  (Demetris v. Demetris (1954) 125 Cal.App.2d 440, 444-445 (emphasis added).) 
 
Code of Civil Procedure section 872.210 states that such an action may be brought by 

any “owner of an estate of inheritance, an estate for life, or an estate for years in real property 
where such property or estate therein is owned by several persons concurrently or in successive 
estates.”  (CCP § 872.210 (a)(2).) 
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Defendant argues that plaintiff may not sue for partition under the authority of section 
872.210 because the Complaint fails to allege he was an owner of an “estate.”  

 
This puts form over substance.  The Legislative Committee Comment to section 752.210 

states, “Subdivision (a)(2) supersedes the first portion of former Section 752 relating to real 
property. The former provision, while covering many of the usual cases [supporting an action for 
partition] was unduly restrictive.”  A complaint must be alleged in “ordinary and concise 
language.”  (CCP § 425.10 (a)(1).)   On a demurrer it is construed “liberally . . . with a view to 
substantive justice between the parties.”  (Tyco Industries, Inc. v. Superior Court (1985) 164 
Cal.App.3d 148, 153.)   

 
The Complaint alleges that defendant said plaintiff “had ‘sweat equity’ in the new home 

and would have an equitable ownership interest in it.”  (¶ 16.)  Defendant would not be expected 
to state that plaintiff was the “owner of an estate,” and that she did not do so does not 
undermine plaintiff’s right to sue for partition of the property.  Nor does plaintiff’s failure to plead 
that legal conclusion. 

 
Defendant also argues the First Cause of Action is invalid because defendant’s promise 

for plaintiff to be a co-owner of the property is barred by the statute of frauds. 
 
California Civil Code section 1642 states that a contract for the sale of real property or of 

an interest therein is invalid unless it is in writing.  (CC § 1642 (a)(3).)  Further, California Civil 
Code section 1091 states, “An estate in real property . . . can be transferred only by operation of 
law, or by an instrument in writing.”  (See also CCP § 1971.)    

 
However, agreements for the co-ownership of real property between nonmarital partners 

can be enforceable notwithstanding the statute of frauds because the majority of such 
agreements are oral (Marvin v. Marvin (1976) 18 Cal.3d 660, 674, fn. 9) or because the 
defendant is held to be estopped to rely on the statute of frauds.  (Cline v. Festersen (1954) 128 
Cal.App.2d 380, 386-387; see also Toney v. Nolder (1985) 173 Cal.App.3d 791.)   Thus, the 
statute of frauds does not bar this claim at the pleading stage. 

 
The court is not persuaded on the authorities submitted that the statute of frauds can be 

avoided only if a confidential or fiduciary relationship exists between the parties.  (See Toney, 
supra 173 Cal.App.3d at 796.)  While Marvin cited Cline, which mentioned a confidential 
relationship between the parties before holding that the defendant was estopped to raise the 
statute of frauds, Marvin itself did not mention a fiduciary relationship at all, and mentioned a 
confidential relationship only in a footnote.  (See Marvin, supra, 18 Cal.3d at 682, fn. 22.)  
Marvin did not suggest that a confidential relationship existed between the nonmarital partners 
there.  Other cases do not list a confidential or fiduciary relationship as one of the requirements 
for holding that a party is estopped from asserting the statute of frauds.  (See Byrne v. Laura 
(1997) 52 Cal.App.4th 1054, 1068; see also Toney, supra at 796 (“Pursuant to the California 
view, proof of a confidential relationship between the parties is not a prerequisite to proof of an 
equitable interest in the property.”) 

 
Defendant rightly notes that, as the owner of legal title, she is also presumed to own full 

beneficial title.  (Evid. § 662.)  This is a rebuttable presumption, however (see (Evid. C. § 601, 
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605, 606), and affects the burden and quantum of proof at trial.  (See Evid. C. § 662 (“This 
presumption may be rebutted only by clear and convincing proof”); Toney, supra, at 796.)  
Defendant fails to cite any authority that the requirement of clear and convincing evidence at 
trial sets the standard for the facts that must be alleged to overcome a demurrer.   
 

For all the reasons stated above, the general demurrer to the First Cause of Action is 
overruled.  Further, the special demurrer is also overruled.  A complaint is sufficient to withstand 
a special demurrer for uncertainty “where [its] allegations . . . are sufficiently clear to apprise the 
defendant of the issues which he is to meet.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 
643-644.  The Complaint meets that standard.  Further details can be developed through 
discovery.  (See Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 

 Second Cause of Action, Promissory Estoppel:  
 

While defendant states that she is demurring to this cause of action, her Opening Brief 
fails to present any argument in support of the demurrer.  The court therefore overrules the 
demurrer to the Second Cause of Action.  (See Gemini Aluminum Corp. v. Cal. Custom Shapes 
(2002) 95 Cal.App.4th 1249, 1258.)  Promissory estoppel is a standard claim in these types of 
cases (see McMackin v. Ehrheart (2011) 194 Cal.App.4th 128, 131; Cochran v. Cochran (1997) 
56 Cal.App.4th 1115, 118, fn. 2), and defendant does not state how the claim here is defective. 
 
 Third Cause of Action, Breach of Contract: 
 

Defendant demurs to this cause of action solely based on the statute of frauds.  For the 
reasons stated above in the ruling on the First Cause of Action, the demurrer is overruled. 
 
 Fourth Cause of Action, Breach of Fiduciary Duty: 
 

This cause of action alleges that defendant was the “emotional and personal partner” of 
defendant for more than eight years and an equitable co-owner of real property.  “As such, 
[defendant] owed to [plaintiff] the duty to act as his fiduciary, and to place [plaintiff’s concerns 
and needs of equal or greater value than her own.”  (¶ 43.) 

 
The elements of a cause of action for breach of fiduciary duty are the existence of a 

fiduciary relationship, breach of fiduciary duty, and damages.  (Prakashpalan v. Engstrom, 
Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1128.)   

 
The key factor in the existence of a fiduciary relationship lies in control by a person over 

the property of another.  The mere placing of a trust in another person does not create a 
fiduciary relationship.  Before a person can be charged with a fiduciary obligation, he must either 
knowingly undertake to act on behalf and for the benefit of another, or must enter into a 
relationship which imposes that undertaking as a matter of law.  (Apollo Capital Fund LLC v. 
Roth Capital Partners, LLC (2007) 158 Cal.App.4th 226.)  

 
Plaintiff cites no authority that a relationship of co-tenancy imposes fiduciary duties as a 

matter of law.  Nor has he alleged that defendant knowingly undertook to act on his behalf and 
for his benefit in controlling the property.   
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All plaintiff argues is that fiduciary duties arise from a confidential relationship as well as 
from a fiduciary relationship.  (Opp. at 7:24-25.)  However, plaintiff does not allege facts 
sufficient to establish a confidential relationship.  (See Complaint, ¶ 9, 16, 19, 25; Estate of 
Davison (1967) 256 Cal.App.2d 807 (trust and confidence must be reposed); see Apollo Capital 
Fund LLC v. Roth Capital Partners, LLC, supra, 158 Cal.App.4th at 245-246 (the mere placing 
of a trust in another person does not create a fiduciary relationship); Richelle L. v. Roman 
Catholic Archbishop (2003) 106 Cal.App.4th 257 (“The essence of a fiduciary or confidential 
relationship is that the parties do not deal on equal terms, because the person in whom trust 
and confidence is reposed and who accepts that trust and confidence is in a superior position to 
exert unique influence over the dependent party”).)   That parties are nonmarital partners does 
not automatically mean they have a confidential relationship.  (See Marvin, supra, 18 Cal.3d at 
fn. 22 (“In some instances a confidential relationship may arise between nonmarital partners . . 
.” (emphasis added); Knapp v. Knapp (1940)15 Cal.2d 237, 242 (family relationship not enough 
by itself).) 

 
The demurrer to the Fourth Cause of Action is sustained, with leave to amend. 

 
Fifth Cause of Action, Accounting: 

 
 An equitable action may be brought for an accounting where there is a fiduciary 
relationship between the parties or where accounts are so complicated that an accounting is 
necessary to determine the amount due.  (See San Pedro Lumber Co. v. Reynolds (1896) 111 
Cal. 588, 595-596; St. James Church of Christ Holiness v. Superior Court of Los Angeles 
County (1955) 135 Cal.App.2d 352, 359.)  “A suit for an accounting will not lie where it appears 
from the complaint that none is necessary or that there is an adequate remedy at law.”  (Civic 
Western Corp. v. Zila Industries, Inc. (1977) 66 Cal.App.3d 1, 14.)  
 
 The Fifth Cause of Action alleges that in connection with their agreements, “the parties 
agreed to contribute equally to the costs of owning and maintaining the second home.”  (¶ 46.)  
Further,  
 

In the course of their relationship, [plaintiff] has contributed more 
than one-half of the costs of maintaining the second home, and he 
has also incurred certain expenses which should be reimbursed by 
[defendant], the exact amount of which cannot be ascertained 
without an accounting of the expenses and contributions of the 
parties during the course of their relationship.  (¶ 47 (emphasis 
added).) 
 

It is not clear whether plaintiff is entitled to an accounting here.  If the phrase “the exact 
amount of which” refers to plaintiff’s contributions, plaintiff would not appear to need an 
accounting.  He knows better than defendant what he contributed, and he has detailed many of 
his contributions on the exhibits attached to his complaint.  Further, if the amount he is 
demanding is either half the value of the property or the value of his itemized contributions, an 
accounting is not necessary because these amounts are known or readily ascertainable. 
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If, however, “the exact amount of which” refers to the contributions of each party in 
maintaining the home, or if the amount plaintiff is owed, or the determination of the extent of his 
interest in the property, depends upon a comparison of the amount contributed by each party, 
plaintiff may need an accounting because he does not know how much defendant contributed to 
the property. 
 
 All of this could use clarification.  Therefore, the general and special demurrers to Fifth 
Cause of Action are sustained, with leave to amend. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-07567 
CASE NAME: GAIA FINANCE VS. FUTRELL 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY PRINSESS FUTRELL 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice for failure to provide proof of service on Plaintiff Gaia 
Finance, LLC dba Advance Financial. 

 

  

 8.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GEICO CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
 On May 7, 2020, Plaintiff filed a Complaint asserting a motor vehicle accident causing 
personal injury occurred on May 9, 2018 naming Amy Lynn Donaldson and “Geico, Inc.” as the 
defendants.   Geico Casualty Company (hereinafter “Geico”) has filed a demurrer to the 
Complaint asserting that the Plaintiff has no claim directly against the liability insurer for the 
alleged injuries and damages which occurred as a result of this collision.   
 
 Plaintiff objects to the demurrer and attaches a proposed Amended Complaint to 
his objection. 
   
 California Insurance Code section 11580(b)(2) provides “that whenever judgment is 
secured against the insured  . . .in an action based upon bodily injury, death, or property 
damage, then an action may be brought against the insurer on the policy and subject to its 
terms and limitations, by such judgment creditor to recover on the judgment.”  To collect a 
judgment from the insurer under a liability policy, the injured party is compelled, under the direct 
action statute (Ins Code, § 11580, subd (b)(2)) to bring two lawsuits, first against the insured, 
then against the insurer. Billington v. Interinsurance Exchange of Southern California (1969), 71 
Cal. 2d 728.  Therefore, Geico is improperly joined in this Complaint and the Demurrer is 
sustained with leave to amend.  
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 In addition to the proposed “First Amended Complaint” attached as Exhibit One to 
Plaintiff’s Opposition to Defendant Geico’s demurrer, Plaintiff filed a separate motion to amend 
the Complaint which was set by the Clerk’s Office to be heard by this Court on January 10, 
2022. 
 
 Because Plaintiff filed his Amended Complaint before the date the opposition was due, 
he does not need leave of court to amend his Complaint.  “A party may amend its pleading once 
without leave of the court,  … after a demurrer or motion to strike is filed but before the demurrer 
or motion to strike is heard if the amended pleading is filed and served no later than the date for 
filing an opposition to the demurrer or motion.” Code Civ. Proc. 472.  Therefore, the Court 
vacates the January 10, 2022 date for hearing on Plaintiff’s motion to Amend and orders the 
First Amended Complaint to be filed as of September 27, 2021.  However, the Court cautions 
the Plaintiff that should there be an additional (meritorious) demurrer filed by defendant Geico, 
the demurrer may be sustained without leave to amend.  The Motion to reclassify the case from 
limited to unlimited jurisdiction will be heard as scheduled on January 10, 2022. 

 

  

 9.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON OSC RE: WHY COURT SHOULD NOT IMPOSE SANCTIONS ON 
DEFT'S COUNSEL FOR FAILURE TO APPEAR 9/07/21 
* TENTATIVE RULING: * 
 
 Defense counsel has submitted a Declaration in response to the Court’s Order to Show 
Cause for failure to appear on September 7, 2021.  Apparently defense counsel had technical 
problems with the Zoom link.  The Order to Show Cause is discharged. 

 

  

10.  TIME:  9:00   CASE#: MSL20-02084 
CASE NAME: CITIBANK VS. RIVAS 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 On or about March 12, 2021, the parties stipulated to a settlement of this case and 
agreed that the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted 
without making any payments.  This unopposed motion is granted.  Judgment is ordered for 
Plaintiff in the principal sum of $2,874.91 court costs of $290.00 for a total judgment of 
$3,164.91. 
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11.  TIME:  9:00   CASE#: MSL20-03731 
CASE NAME: CITIBANK VS. ALAS 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 On or about December 9, 2020, the parties stipulated to a settlement of this case and 
agreed that the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted 
after making several payments.  This unopposed motion is granted.  Judgment is ordered for 
Plaintiff in the principal sum of $2,219.50 court costs of $225.00 for a total judgment of 
$2,444.50. 
 

  

12.  TIME:  9:00   CASE#: MSL20-05053 
CASE NAME: CITIBANK VS. ENRIQUEZ-DELEON 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
  On April 7, 2021, Plaintiff served by mail its first set of requests for admissions, 
genuineness of documents on defendant.  No response was received by Plaintiff.  Plaintiff has 
moved for an order that the truth of all of the specified facts in the requests for admissions be 
deemed admitted.  This unopposed motion is granted.  Request Numbers 1-5 and the 
genuineness of documents as specified in Plaintiff’s Requests for Admissions, Set One are 
deemed admitted. 
 

 

13.  TIME:  10:00   CASE#: MSL19-04163 
CASE NAME: BANK OF AMERICA VS ELONOR 
COURT TRIAL- (1 HOUR) SHORT CAUSE/ 0 DAY (S) 
* TENTATIVE RULING: * 
 
Parties are ordered to appear for trial. 
 

 

14.  TIME:  10:30   CASE#: MSC18-01962 
CASE NAME: LONGMIRE VS. PADGETT 
HEARING ON MOTION FOR SUMMARY JUDGMENT/SUMMARY ADJUDICATION 
AGAINST PLAINTIFFS  /  FILED BY THE CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
If either party contests the below tentative ruling by 4 p.m. on September 24, 2021, the 
hearing will take place on Tuesday September 28, 2021 at 10:30 a.m. 
 
This case arises out of a motor vehicle accident in which one of the minor plaintiffs was injured 
after being struck by a vehicle while crossing a street in Brentwood, and the other plaintiffs 
suffered alleged injuries flowing from that. Before the Court is a motion for summary judgment 
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(“MSJ”) filed by defendant City of Brentwood (“City”). The MSJ is opposed by the plaintiffs 
(“Plaintiffs”) in this matter. 

The MSJ first argues that Plaintiffs cannot maintain a cause of action against the City for 
ordinary negligence, because the Tort Claims Act provides the only means of recovery against a 
government entity such as the City. 

The MSJ next argues that Plaintiffs’ cause of action for dangerous condition of public property 
fails because Plaintiffs cannot establish the existence of a dangerous condition. 

Finally, the MSJ contends that Plaintiffs’ cause of action for dangerous condition of public 
property fails because the affirmative defense of design immunity insulates the City from liability 
in this case. 

Preliminary Considerations 

On September 16, 2021, the Court heard an ex parte application brought by Plaintiffs. 
The ex parte related to alleged misconduct surrounding the August 30, 2021 deposition of the 
City taken pursuant to section 2025.230 of the Code of Civil Procedure (“CCP”). The August 30 
deposition concerned, among other things, landscaping and tree trimming. Plaintiffs sought 
various sanctions for the alleged misconduct. In addition, Plaintiffs asked the Court to consider 
additional evidence as part of ruling on the MSJ. 

The Court denied the application insofar as it sought sanctions, but agreed to accept and 
consider additional evidence as part of ruling on the MSJ (namely, portions of the August 30 
deposition referenced above, as well as a map related to landscaping that was an exhibit at that 
deposition), and continued the MSJ hearing (originally set for September 20, 2021) to 
September 28, 2021, to give the Court time to review and consider the additional evidence the 
Court described above. 

On September 24, 2021, Plaintiffs filed, and the Court received, eighteen (18) pages of 
evidentiary objections from Plaintiffs. The objections relate to evidence accompanying the City's 
initial submission, which was filed on May 18, 2021. The objections were due to be filed with 
Plaintiffs' opposition, which was due on September 6, 2021. At the September 16, 2021 ex parte 
hearing, the Court indicated to all counsel that the tentative ruling for this matter would be 
posted on September 24, 2021, at 1:30 p.m. Apparently, Plaintiffs' counsel believes the Court 
should review and consider these lengthy objections in a matter of several hours, when the 
tentative ruling already has been prepared after careful consideration and a good deal of effort. 
Because the objections are woefully tardy, the Court declines to consider them; they are all 
overruled. Cal. Rule of Court 3.1354, Code Civ. Proc. 437c(b)(2),(5) 

The Court now turns to the merits of the MSJ.  

Ordinary Negligence 

Generally speaking, “[a] public entity is not liable for an injury, whether such injury arises out of 
an act or omission of the public entity or a public employee or any other person.” (Government 
Code § 815(a).) An exception to this general rule is created by Government Code section 835, 
which provides that a public entity can be liable for injury caused by a dangerous condition of its 
property.  

The Court considers summary adjudication of the ordinary negligence cause of action to be 
warranted, and Plaintiffs do not oppose it. It is granted. 
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Legal Standard Applicable to Summary Judgment 

The City contends (1) that this action has no merit because, it says, Plaintiffs cannot establish 
the existence of a dangerous condition; and (2) there is a complete defense to this action 
because, it says, the defense of design immunity applies. Section 437c(p)(2) of the Code of Civil 
Procedure supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to the cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action … The plaintiff or cross-complainant shall not rely upon the 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists. 

The Court examines each of the City’s contentions in turn. 

Existence of a Dangerous Condition 

To prevail on their dangerous condition cause of action, Government Code section 835, the 
relevant jury instruction, and prevailing authority require Plaintiffs to prove each of the following: 

1. That the City owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of the City’s employee acting within the scope of his 
or her employment created the dangerous condition or that the City had notice of the 
dangerous condition for a long enough time to have protected against it; 

5. That Plaintiffs were harmed; and 

6. That the dangerous condition was a substantial factor in causing Plaintiffs’ harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code. 
§ 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131.) 

As the City notes, the existence of a dangerous condition is ordinarily a question of fact. It may 
be resolved as a matter of law only if reasonable minds can come to only one conclusion. (Zelig 
v. County of Los Angeles (2003) 27 Cal.4th 1112, 1133.) 

The MSJ does not specifically identify which elements above Plaintiffs purportedly cannot meet. 
However, it appears that the MSJ is addressed to the second, third, and sixth elements above. 
Because the parties address these elements together, so too does the Court.  
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The City has adduced evidence and argument sufficient to shift the burden to Plaintiffs. The City 
cites and analyzes Thimon v. City of Newark (2020) 44 Cal.App.5th 745 (“Thimon”) for the 
proposition that the sun glare at the intersection, when combined with the other factors present 
at the intersection (including shadows cast by nearby trees), does not constitute a dangerous 
condition of public property.  

Opposing the MSJ, Plaintiffs identify the following matters that they say make the crosswalk at 
the heart of this case a dangerous condition of public property: 

 The crosswalk is “the only unprotected crosswalk on the entire length of the busiest 
street in Brentwood” (Opp. 2:3-4); 

 The crosswalk is “located in an area where it is commonly known children use the 
crosswalk to walk to school” (Opp. 2:4-5); 

 The crosswalk has “zero advance warning signs on the approach to the cross-walk 
[sic]… no advance warnings regarding the presence of a cross-walk [sic] … nor [sic] 
advance warnings regarding the presence of pedestrians using the crosswalk” (Opp. 2:5-
7); 

 The crosswalk is “located on a roadway that has been laid out such that the sunrise at 
various times throughout the year will glare directly into the eyes of drivers traveling 
eastbound approaching the unprotected cross-walk [sic] significantly obscuring their 
vision” (Opp. 2:7-9); and 

 Near “the intersection between the sun and the cross-walk [sic] are trees maintained by 
the city in a manner in violation of their own policies … in a manner that [the trees] cause 
at various times throughout the year a deep, dark shadow to be cast upon the cross-walk 
[sic] such that the vision of the driver traveling eastbound … is further … obscured to 
such a degree the driver cannot see pedestrians in the cross-walk” (Opp. 2:9-11). 

However, when reading Plaintiffs’ opposition carefully, the Court finds only argument concerning 
the final two points to be provided. Plaintiffs do not cite any facts concerning signage or whether 
the subject crosswalk is the only crosswalk on Balfour Road, and do not make any argument 
about how signage or the subject crosswalk’s being the only crosswalk on Balfour Road could 
provide a basis for the Court to deny the MSJ. Because the opposition provides argument only 
with respect to the sun glare and the shadow, the Court will confine its analysis to those matters. 

At the outset, the Court notes that the opposition has not cited a single fact to support any of its 
contentions. The Court is left to guess at which fact or facts, and what supporting evidence, 
support Plaintiffs’ position. It appears that Fact Nos. 7-12 in Plaintiffs’ Separate Statement 
(“PSS”) are relevant. In sum, those facts say that (i) the City planted Raywood Ash trees, which 
are not in its Urban Forest Guidelines; (ii) the trees were not trimmed in accordance with ANSI 
standards; and (iii) the trees cast a dark shadow onto the crosswalk at the time of the accident. 

The problem with Plaintiffs’ argument is that Thimon has dealt with almost precisely these same 
arguments, and rejected them. In Thimon, the evidence was: 

[N]one of the features of the intersection [Plaintiff] claims posed a danger were 
hidden from pedestrians using the crosswalk. Cherry Street at, approaching and 
beyond the crosswalk was straight and level, without significant curves, elevation 
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variances, blind corners, or sight obstructions. Nor were there trees, plants or 
shrubbery that would prevent drivers from seeing pedestrians or, conversely, 
pedestrians from observing the oncoming traffic. 

(Thimon at p. 761.) 

It is true that in this case, Plaintiffs contend that there are untrimmed trees that “cast a dark 
shadow onto the crosswalk,” and that this “dark shadow” in combination with sun glare is what 
constitutes the dangerous condition. The Court considers that does distinguish this case from 
Thimon, in the sense that this case might involve trees, plants, or shrubbery that would prevent 
drivers from seeing pedestrians, unlike Thimon. 

But Thimon goes on to say that prevailing authority  

[I]mplicitly reject[s] the idea that an intersection on a heavily travelled 
thoroughfare is made dangerous by the type or existence of crosswalk markings, 
the lighting conditions, or the lack of traffic signals or other devices. 

(Id. at p. 763; emphasis added.) 

Many cases support the general proposition that the lighting conditions at a particular place are 
not a dangerous condition of public property. For example, in Plattner v. City of Riverside (1999) 
69 Cal.App.4th 1441, the plaintiff claimed that a crosswalk was dangerous because the 
streetlight illuminating it had gone out. (Id. at p. 1445.) But the Court rejected that contention: 
“darkness is a naturally occurring condition that the city is under no duty to eliminate.” (Id.) The 
Court considers that shadows also are naturally occurring conditions. Other cases are much the 
same. (See, e.g., Mixon v. Pacific Gas & Electric Co. (2012) 207 Cal.App.4th 124, 133-134 [no 
liability for failing to keep the lighting level consistent].)  

In their opposition, Plaintiffs cite Hilts v. County of Solano (1968) 265 Cal.App.2d 161, 
apparently for the proposition that the failure to provide warning or regulatory signs or signals in 
conjunction with other facts such as the presence of trees, differences in graded elevations, and 
the method of striping can constitute a dangerous condition of public property. (Opp. 3:22-4:7.) 
That may be so, but Plaintiffs provide no argument here about warning or regulatory signs, the 
method of striping, or differences in graded elevations, and so whatever Hilts says about those 
things, it is not relevant to the present inquiry. The trees in Hilts are readily distinguishable from 
the trees in this case. In Hilts, there was some evidence that the trees directly obstructed the 
views of drivers. (Id. at pp. 165-166.) That is, the foliage itself blocked drivers from seeing what 
they needed to see. Here, Plaintiffs argue that the trees create a sort of secondary obstruction: 
the trees cast shadows, which in turn impede a driver’s ability to see a pedestrian in the 
crosswalk. Hilts says nothing about shadows, and so it does not apply here. 

At bottom, what Plaintiffs argue here is that the lighting conditions—caused by a combination of 
the sun’s glare and the shadows cast by the purportedly untrimmed trees—created a dangerous 
condition of public property. But as Thimon recognizes, prevailing authority rejects this 
proposition. That is, even if it were true that the City failed to trim its trees in accordance with 
ANSI standards, as Plaintiffs say, and that such failure caused deep shadows to fall on the 
crosswalk, such a state of affairs is not a dangerous condition of public property as a matter 
of law. 

Bolstering the Court’s conclusion in this regard is the observation made by the Second District 
Court of Appeal in Chowdhury v. City of Los Angeles (1995) 38 Cal.App.4th 1187, 1196: 
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If it can be shown that the property is safe when used with due care and that a 
risk of harm is created only when foreseeable users fail to exercise due care, 
then such property is not ‘dangerous’ within the meaning of section 830, 
subdivision (a). The extinguished traffic lights created a four-way stop at the 
intersection of Washington and Western. A four-way stop is not an inherently 
dangerous condition when used with due care by the general public. The only 
risk of harm was from a motorist who failed to exercise due care by obeying the 
de facto stop signs. The City is not liable for that conduct. 

The same principle applies here. A marked crosswalk on an east-west street that is sometimes 
subject to glare from the sun (as virtually all east-west streets must be) and/or shadows from 
nearby trees (as virtually all streets must be) is not an inherently dangerous condition when 
used with due care by the general public. The risk of harm here seems to be a motorist who 
failed to reduce her speed sufficiently given the prevailing conditions, or otherwise take steps to 
ensure the safety of others using the roadway. The City is not liable for that conduct. (To be 
clear, in making this comment, the Court does not adjudicate any cause of action against any 
other defendant or otherwise make any merits determination concerning any allegation(s) 
against any other defendant in this case.) 

In light of the Court’s conclusion concerning dangerous condition, the Court need not, and 
therefore does not, consider immunity under Government Code sections 830.4 and 830.8 as a 
basis for granting the MSJ. 

On the ground that Plaintiffs cannot establish that the subject crosswalk was a dangerous 
condition of public property, the MSJ is granted. 

Design Immunity 

Having concluded that the MSJ should be granted on the basis that Plaintiffs cannot establish 
that the subject crosswalk was a dangerous condition of public property, the Court need not 
analyze the defense of design immunity.  

Conclusion and Order 

None of the objections to evidence were relevant to the Court’s disposition of the MSJ, and the 
Court therefore declines to rule on them. (See CCP section 437c(q).) 

The MSJ is granted, on the ground that Plaintiffs cannot establish a dangerous condition of 
public property. The City is to prepare an appropriate form of order, and circulate it amongst 
counsel for approval as to form in the usual way. 

 

 

 


